I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

I N RE: ) I n Proceedi ngs
) Under Chapter 13
ROBERT P. JANSEN, )
) No. BK 92-41281
Debtor(s). )
OPI NI ON

Prior to seekingrelief under chapter 13 of t he Bankruptcy Code,
debt or operat ed a busi ness known as Cul tured Creans and, as such, was
subj ect totherequirenents of thelllinois Retailers' Qccupation Tax
Act and the lllinois Use Tax Act.! The Il linois Departnment of Revenue
(the "IDR") filed a priority claiminthe amount of $15, 585. 00 f or
unpai d t axes for the period of July 1988 t hrough Cct ober 1989. Onits
proof of claim the IDR indicated that the "kind of tax" owed is
"ROT/ UT." Debtor filed an objectionto claim contendingthat the
t axes ar e di schar geabl e under secti ons 523(a) and 507(a)(7)(E) of the
Bankruptcy Code and that the IDR s claimis thereforenot entitledto
the priority status. The IDR contends that the tax debt is
nondi schargeable and is entitled to priority under section
507(a) (7) (0.

A di scharge under 11 U. S. C. 8727 does not di scharge an i ndi vi dual
debt or fromtax debts "of the kind and for the periods specifiedinthe
section ... 507(a)(7) ... whether or not aclaimfor suchtax was fil ed

or allowed." 11 U.S.C 8523(a)(1)(A).

Specifically, debtor was engaged i nthe busi ness of sellingice
creamand, as aretailer, was requiredto pay and/or col |l ect taxes for
t he sal e of i ce creampursuant tothe Retailers' Cccupati on Tax Act and
Use Tax Act.



Anmong the taxes listed insectionb507(a)(7) are "exci se tax[es] on a
transaction occurring before the date of thefiling of the petition for
whichareturn, if required, islast due... after three years before
the date of thefilingof the petition.” 11 U S.C. 8507(a)(7)(E).
"Thus, excisetaxes ... are dischargeable if they becane due nore t han
three years before the filing of the bankruptcy petition." lnre
G oetken, 843 F. 2d 1007, 1009 (7th Gr. 1988). However, sone taxes are
not di schargeabl e regardl ess of how "stal e" the becone. Section
507(a) (7)(C) describes certaintypes of taxes that are to be given
priority without any limtation uponthetine whenthey becane due.
These t axes, whi ch are never di schargeabl e, are those "requiredto be
col l ected or withhel d and for which the debtor is |iableinwhatever
capacity.” 11 U.S.C 8507(a)(7)(C). Subsection Cincludesthe so-
call ed "trust fund"” taxes (inconme taxes an enployer isrequiredto
wi t hhol d fromenpl oyees' pay and the enpl oyees' share of soci al
security taxes), as well as other taxes that apersonisrequiredto

col | ect and hol d on behal f of a governmental unit. Inre G oetken, 843

F.2d at 1010.

Debt or asserts that the taxes i n question are exci se taxes t hat
became due nore than t hree years before the bankruptcy petition was
filed and, as such, are di schargeabl e under sections 523(a)(1)(A) and
507(a)(7)(E). The I DRcontends that debtor was requiredto collect the
t axes under the Il 1inois Use Tax Act and that the taxes are, therefore,
nondi schargeabl e and entitled to priority under section 507(a)(7) (O,
regardl ess of their age. Resolution of thisissuerequires abrief

exam nationof thelllinois Retailers' Occupation Tax Act and t he Use
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Tax Act and the relationship of those Acts to the Bankruptcy Code.
The Cccupation Tax Act i nposes "atax ... upon persons engaged in
t he busi ness of selling at retail tangi bl e personal property...." 35
| LCS 120/ 2. Thistaxisinposeddirectlyonretailers "at therate of
6. 25%o0f gross recei pts fromsal es of tangi bl e personal property nade
inthe course of business.” 351LCS 120/2-10. The Cccupati on Tax Act
is conpl enented and rei nforced by the Use Tax Act, which i nposes a
6. 25%t ax "upon the privilege of usinginthis State tangi bl e personal
property purchased at retail fromtheretailer...."” 35I1LCS105/3.
The tax applies toretail purchases made inlllinois as well as in
ot her states. "The purpose of the Use Tax is to prevent the | oss of
tax revenues to the state and the concomtant lossinsalestolllinois
retailers that couldresult fromlllinois consumers buying tangible
personal property outside of Illinois in order to avoid the ROT
[ Cccupation Tax]." Inre Cain, 145 B. R 966, 968 (Bankr. S.D. I11.
1992).
The Occupati on Tax and t he Use Tax are not i nposed cumul ati vely.

As expl ained by the Seventh Circuit:

The Use Tax Act expresslyrelives aretailer from

remtting any Use Tax it collectsif theretailer

pays t he Cccupati on Tax. Moreover, althoughthe

Occupati on Tax Act does not contain a simlar

provision, the Illinois Court of Appeals has

i ndicated that a retail er who pays t he Use Tax

does not have to pay the Occupation Tax.

Theref ore, al though there are two t axes act uat ed

by t he same sal e and purchase, only one of the

two paynentsisremttedtothe State, and the
singl e paynent satisfies both taxes.

Inre Goetken, 843 F. 2d at 1011 (citations omtted). However, "[i]f




aretailer fails to pay the Occupati on Tax the State has a cl ai munder
t he Occupati on Tax Act and a cl ai munder the Use Tax Act." 1d. at 1014
(enmphasis in original).

Inthe present case, the IDRhas i ndicated onits proof of claim
that the "kind of tax" owed is the "ROI/UT," neani ng, of course,
Retail ers' Occupation Tax and Use Tax. The certified assessnments
submtted by the IDRat the hearingonthis matter |ikew se specify
t hat the taxes owed are for "Occupation and Use Tax." It is clear,
therefore, that the IDRhas electedtofileits clai mfor unpaidtaxes
under both t he Occupation Tax Act and t he Use Tax Act. The question
that remainsisthis: Are debtor's tax obligations under those Acts
nondi schargeabl e and entitled to priority treatnent pursuant to
sections 523(a)(1)(A) and 507(a)(7)(C) of the Bankruptcy Code?

In Rosenowyv. Stateof Il1., Dept. of Revenue, 715 F. 2d 277 (7th

Cir. 1983), the Seventh Grcuit expressly held that unpai d obligations
under the lllinois Use Tax Act fall within section 507(a)(7)(C and are
nondi schar geabl e regar dl ess of when t hey becanme due. Inresponseto
debt ors' argunent that the Use Tax is not a "traditional trust fund

tax," the Court expl ained:

[ T]here are really tw types of sales tax
l[iabilities at issue: those which are owed
personal |y by a debtor, for exanpl e, on purchases
he hi msel f has made, and those incurred by a
retailer's customers, which are col |l ected by t he
retail er under the authority of the state and
then owed by the retailer to the state. In
relation to the latter, the retailer in fact
appears to be holding for the benefit of the
state taxes whi ch hi s custoners woul d ot herw se
owe- - an obvious simlarity to the income and
soci al security taxes ("trust fund taxes") which
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are unquestionably covered by Section C.

Id. at 280. The Court then concluded as foll ows:

1. If a tax falls within Section C, it is
nondi schar geabl e.
2. The Illinois Use Tax by its ternms falls

wi thin Section C.

3. A retailer is relieved of the Use Tax

obligationonly if the Cccupati on Tax has been

pai d.

4. The debtorsinthis case have not paidtheir

I1linois Retailers' Occupation Tax.

5. Thereforethey remainliablefor the Use Tax

obligation per 3, above).

6. Therefore the unpaid obligations under the

Use Tax Act in this case are not di schargeabl e

(per 1 and 2, above).
Id. at 282.

Applyingthat logictotheinstant case, it is clear that debtor's

t ax obl i gati ons are nondi schargeabl e and that the IDR s claimis a
priority clai munder section 507(a)(7)(C. Very sinply, debtor has
failedto pay the Retailers' Occupation Tax and under the holdingin
Rosenow, is |iablefor the Use Tax, a nondi schargeabl e debt entitledto
priority status under 507(a)(7)(C. Thus, "[r]egardl ess of [debtor’s]
characterization of the funds coll ected by [the IDR], the lawis cl ear
t hat the arrearage becones an obl i gation under the lllinois Use Tax Act
if the ROT is not paid. [The IDR], by nerely asserting its rights
under the Illinois Use Tax Act, can ensure that the debt is

nondi schargeable.” |In re Cain, 145 B.R at 968.2

Debtor relies on Inre Goetken for the proposition that the
Retail ers' Occupation Taxes are di schargeable. 1In that case, the
Seventh Grcuit heldthat thelllinois Cccupation Tax i S an exci se tax
falling under Section Eand is dischargeableif it becanme due nore than
three years before the filing of the bankruptcy petition. |lnre
Q oetken, 843 F. 2d at 1013-14. That case is clearly distinguishable
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Debt or al so contends that because the IDRis barred by the state
statute of limtations frombringingsuit tocollect thetax debt, it
is therefore barred fromrecovering the debt in this bankruptcy
proceedi ng. The Retailers' COccupation Tax Act provides:

In case of failureto pay the tax, or any portion
thereof ... the Departnment may bring suit to
recover the amount of such tax ... provided t hat
no such suit ... shall beinstituted nore than 2
years after the date any proceedi ngs i nthe court
for reviewthereof have term nated or thetine
for the taking thereof has expired w t hout such
proceedi ngs beinginstituted... nor ... shall
such suit beinstituted nore than 2 years after
the date any returnis filedw ththe Departnent
incases where thereturnconstitutes the basis
for the suit for unpaid tax....

35 1LCS 120/5.2% The | DRconcedes that the statute of linmitations for
filing suit has expired but contends t hat ot her renedi es are avail abl e
for collectingthe delinquent taxes, nanely, theright of setoff and
the right to inpose an "adm ni strative bank | evy or wage deduction.”

Section 10. 05 of the State Conptroller Act provi des in pertinent

part:

fromthe instant case, however, in that the State had elected to
proceed solely on its Occupation Tax claim In discussing the
di fferences bet ween t he Occupati on Tax Act and t he Use Tax Act, the
Court noted, "The Cccupation Tax Act is inmposeddirectly onretailers.

Retail ers are not requiredto collect thetax. The Use Tax i s i nposed
on purchasers. Retailers are required to collect this tax from
purchasers on behal f of the State. These differences have criti cal

si gni ficance under t he Bankruptcy Code." [d. at 1014. The Court then
stated, "[We see no practical reason why the St at e does not al ways sue
under both statutes....Becausethe State's judgnent was sol el y under
t he Occupati on Tax Act and retailers are not requiredto collect the
Occupation Tax, its judgnent does not fall under the "trust fund tax
exenption fromdischarge.” 1d. at 1015.

3The Use Tax Act incorporates, by reference, the statute of
l[imtations set forthinthe Retailers' Occupation Tax Act. See 35
| LCS 105/ 12.



Whenever any person shall be entitled to a
war rant or other paynent fromthe treasury or
ot her funds held by the State Treasurer, on any
account, agai nst whomt here shal | be any account
or claimin favor of the State, then due and
payabl e, the Conptroller, upon notification
t hereof, shall ascertain the anount due and
payable to the State, as aforesai d, and draw a
warrant on the treasury or on ot her funds hel d by
the State Treasurer, stating the anount for which
the party was entitled to a warrant or ot her
payment, t he anount deducted t herefrom and on
what account, and directingthe paynent of the
bal ance; whi ch warrant or payment as so drawn
shal | be entered on the books of the Treasurer,
and such bal ance only shall be paid.

15 I LCS 405/ 10.05. InLa Pine Scientific Co. v. Lenckos, 420 N. E. 2d

655 (111. App. . 1981), the IDR citing section 10.05, argues that it
shoul d be al | owed to set of f unpai d tax assessnents (i ssued under t he
Retail ers' Occupati on Tax Act) agai nst a taxpayer's over paynent of
i ncome t axes, despite the fact that the statute of imtations for
bringing suit to collect the unpai d assessnments had expired. The court
agreed, stating:

Statutes of limtation affect the remedy by
[imting the period wthinwhichlegal action nay
be brought or remedi es nay be enforced; they bar
the right to sue for recovery but do not
extingui sh t he debt which remai ns as before. It
is clear that the assessnents in question remnain
as debts owing to the State but are not
enf or ceabl e by means of a | awsuit brought by t he
St ate. They had not been "exti ngui shed" as t he
trial court found but were nerely unenforceabl e
inacourt of law. As such, the assessnents are
still clains "then due and payabl e" for purposes
of section 10.05 and were properly set off
agai nst plaintiff's tax overpaynent.

|d. at 658 (citations omtted). See also Meyers v. Kissner, 576 N. E. 2d

1094 (111. App. &. 1991), rev' d on ot her grounds, 594 N E 2d 336 (II1I.

1992); Anmerican Acoustics, Etc. v. Dept. of Rev., N E 2d 419 (III. App.
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Ct. 1982) (statutes of limtation are generally consideredto affect
only a party's remedy and do not alter substantive rights).

In additionto theright of setoff, the I DRargues that it can
coll ect the taxes owed by i nposing a bank | evy or wage deduction
pursuant to section 5f of the Retail ers' Occupation Tax Act.* That
section provides in part:

| n addi tion to any ot her remedy provi ded for by
the laws of this State, if the tax i nposed by
this Act is not paidwithinthetinerequired by
this Act, the Departnment, or sonme person
desi gnated by it, nmay cause a denmand t o be nade
on t he taxpayer for the paynent of thetax. |If
t he tax remai ns unpai d for 10 days after demand
has been nade and no proceedi ngs have been t aken
for review, the Departnment may i ssue a warr ant
directed to the sheriff of any county of the
State or to any State officer authorized to serve
process, commandi ng t he sheriff or other officer
tol evy upon property and rights to property ...
of the taxpayer, w t hout exenption, found wi thin
hi s or her jurisdiction, for the paynment of the
anmount of unpaidtax with the added penal ties,
interest and the cost of executing the
warrant....Any officer or enployee of the
Depart nent designatedinwiting by the Drector
is authorized to serve process under this Section
to | evy upon accounts or ot her intangi bl e assets
of a taxpayer hel d by a financial
organi zation....In addition to any other
provi sions of this Section, any officer or
enpl oyee of t he Departnent designatedinwiting
by t he Director, may | evy upon t he sal ary, wages,
conm ssi ons and bonuses of any enpl oyee ... by
serving notice of levy on the enpl oyer.

351 LCS 120/ 5f. "No proceedings for alevy under this Secti on may be
commenced nore than 20 years after the latest date for filing of the

notice of |ien under Section 5b of this Act, wi thout regard to whet her

4Agai n, the Use Tax Act i ncorporates, by reference, section 5f of
the Retailers' Occupation Tax Act. See 35 |ILCS 105/12.
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such notice was actually filed." 1d.

Thus, whilethe IDRis barred by the statute of limtations from
filingacivil lawsuit to collect the delinquent taxes, the taxes
remai n col |l ecti bl e under the specific statutory renedi es set forth
above. Accordingly, thelDRis entitledto pursueits claiminthe
i nstant bankruptcy proceedi ng.®> Debtor's argunent tothe contrary
sinply has no nerit.

Finally, debtor contends that even if the underlying tax is
nondi schargeabl e and entitled to priority treatnment, the penalty
assessed by the IDRis di schargeable. Debtor is correct. Section
523(a)(7)(B) provides that penalties "inposed with respect to a
transacti on or event that occurred before three years before the date
of the filing of the petition" are dischargeable. 11 U. S. C
8§523(a)(7)(B). Thus, "if the events giving rise to the penalty
occurred nore than three years before the date of the petition, any
nonconpensatory tax penalty is di schargeable evenif thetax is not."

G nsberg, Bankruptcy: Text, Statutes, Rules 811. 06[Kk] (2d ed. 1991).

Seealsolnre Roberts, 129 B.R 171, 172-73 (C.D. Il1. 1991); Inre

Torres, 143 B.R 183, 188 (Bankr. N.D. Ill. 1992). 1In the present
case, the proof of claimfiled by the IDRincludes a penalty inthe
anount of $1,017.00 t hat was assessed nore than three years before t he

bankruptcy petitionwas filed. The penalty is therefore di schargeabl e.

S’'nthis regard, it is inportant to note the Bankruptcy Code's
definitionof "claim" Aclaimis defined as a "right to paynent,

whet her or not such right is reduced to judgnment, |iquidated,
unl i qui dated, fixed, contingent, matured, unmatured, disputed,
undi sput ed, | egal, equitable, secured, or unsecured....” 11U S.C 8§
101(5).



Accordingly, for the reasons stated, debtor's objectiontoclaim
with respect to the underlying tax debt is OVERRULED. Debtor's

objectiontoclaimw th respect to the penalty on that tax debt is

SUSTAI NED.

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: _January 12, 1994
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